gt 16 08 08:30p Charles Thoman 605-422-1195 p.2
2006-10-16 14:53 ' »>> 605 422 1195 P 2/17

- .,

LAWRENCF, MERELY VANDER ESCH, AR
':z e . 'x...J
Applicant. CASE NO. PCCVO21281.- . =-
or =
V. Q{; %;
RULING ON CROSS MOTIONS FOR

THE STATE OF [OWA, SUMMARY DISPOSITION

Respondent, -

This matter came before the Court on September 1. 2006. pursuant to Applicant
Lawrence Merely Vander Usch's (*Vander Fsch™) Motion for Summary 1isposition and 'the
State of Towa’s (~State™) Cross Motion for Summary Disposition, Trancis Goodwin appearcd on
behalf of Vander Fsch. and Assistant Attorney Cieneral Charles Thoman appeared on behalf of
the Statc. Both partics waived oral arguments and presented written arguments. and the matter
was submitted. Having reviewed the record and eomsidered the arguments of the pasties. the
Court now rules as follows:

STATEMENTL OF FACTS

In June of 1998. Vander Esch was a co-owner of Pizza Ranch restaurants in Sioux
Counly. State v. Vander Esch. 662 N W .2d 689. 690 (Towa Cu. App. 2002). overruled by State v
Bolsinger. 709 N.W.2d 560 (Towa 2006). Around this lirne. Vander Fsch asked 2 young male
cmployee at onc of the restaurants if he would he willing 1 donate a semen sample {or a
scientific rescarch project and stated that he would reccive fifty dollars for a sucecssful donation.
14 at 690-91. The employee ayreed to the procedure. Jd at 691, Vander Esch proceeded to
show the cmployee his own penis (o make him feel comfortable. /d. Tie then put a condom on
the employec: when the procedure was completed. he “milked™ the penis to get the semen out
and took the condom oftf. 7. Next. he tied the condom. put it on ice, and stated that it would be
sent 1o a laboratory for westing. Jd He subsequently told the employce that the spcrm count wis
not high cnough to be paid for the sumple. /d Similar circumslances occurred on a secord
accasion with respect 1o the same emplayee and on two oceasions with respect 10 another young .

male employce. [d. Vander Esch was ncver authorized by any scienilic body to colicet semen
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samples. fd The victims would not have consented 1o the sex acts if they had known that no
Jepitimate rescarch projeet existed. /o

Vander Lisch was charged with four counts of sexual abuse in the third degrec in violation
of Towa Code §§ 709.1(1 ). which defines sexual abuse and provides that certain circumstances
will vitiate a victim's consent, and 709.4(1).” which deflines soxual abusc. /d. Next. Vander
Esch filed 2 motion to dismiss the charges against him. claiming that the young malc employees
had consented to the sex acts. ld Specifically. he claimed that section 709.1(1) scts forth the
anly means recognized to negate consent and that fraud and deccit, which are not listed in that
scetion. do not negate consent. fd The district court denied Vander [iscﬁ's mation to dismiss,
relying on section 70%.5." which provides that the surrounding circumstances may be considered
in determining whether the sex act was done by force or against the will of another. fd The
district court concluded that section 709.1(1) gives examples of conduct that is apainst one’s wili
but docs not exclude other possible means. such as fraud or deceplion. per section 709.3. M.
A&cr the district cour! denicd the motion o dismiss. Vander Fxch pled guilty on August 20.
2001. to the charges and was senienccd 10 concurrent tenns of imprisonment not to excerd ten

years. Ll at 692.

' Section 709.1( 1) stares that

Jajny sex act between persons is sexual abuse by either of the persons when the act is performed
with the ather person in any of the fllowing circumstances:

b, The act is done by force or against the will of the'other. I the consent o acquicscence of the
athur is procured by threats of vivlenie toward any persen or iF the scl is done while the other i
undee the influence of a drup inducing sleep or is otherwise in a shale of unconscinusness, the act
is done against the will of the other.

Town Code § 709,10 1) (2005},
7 Section 709.4(1) states that

[a] person commits sexual ebuse in the third degree when the person perfornis a sex act under any
of the following circomstances: ,

1. “the act is done by force ar against the will of the other person. whother or net the uther person
s the person’s spowse o is cobabitaling, with the person,

Jdd. & T09.4(1).

¥ Suction 7095 provides as follows:
Under the provisions of this chapter it shall not be necessary to establish physical resistance by a
person in order to establish that an act of sexual abuse was commitied by force or agaiast the will

of the person. However, the circumstances surrounding the commission of the act may be
considered in determining whether ar not the act was done by farue or against the will of the other.

I § 7005,

t



@ct‘ls OB 08:30p Charles Thoman 605-422-1185 p.4
2006-10-16 14:53 >> 605 422 1195 P 4/17

-~ Sy,

Vander Esch appealed his convictions to the Jowa Court of Appeals. arguing that “section
709.1(1) does not permit a conviction for sexual abuse on # theory of fraud or deception.” fd. at
690. 692. In support theren!. Vander Fsch relied upon the doctrine of inclusio unins est exclusio
alferius. “which means that when certain items are listed. there s an inference that the exclusion
of other terms is intentional ™ Ju at 692 (citation omitted). He claimed that cuonsent is negated
under seetion 709.1(1) “only if: (1) it was procured by threats of violence toward any person: (2)
the victim is under the influence of u drug inducing sleep; or (3) the victim is otherwise i a statc
of unconsciousness.” fd DBecause the legislature listed only these ilems. Vander Facls argued
that these are the only means to negate consent and that fraud and deceit. which are not listed in
scetion 709.1(1), cannot negate consent. Jd

To resolve this issue. the Court engaged in statutory construction. /d. In doing so, the
Court concluded that section 709.1(1) is not the only scction that deals with whether a sex act is
done by force or against the will of another and that section 709.5 allows the court W examince all
of the surrounding cireumstances 1o determine if an act is done by force or against the will 01
another. Jd at 693, According to the Court. * “Vander lisch’s interpretation of seclinn T08.1(1)
would make superfluous or void the provision of section 7095 to consider all of the
circumstances surrounding the act. . . .” fd. Therefore, the Count concurred with the district
court’s conclusion that the legislature in section 709.1(1) gave cxamples of conduct that is dong
hy force or apains! the will of another but did not exclude other possible means., Jdf

NexL. the Court trmed Lo the question of whether the deception in this case amounted to
fraud in the factum or fraud in the inducement, 1o, If the deception involves a miSundcrmatzding
of the fact itsclf (that is. fraud in the factum). no consent exists. /d. (citing Boro v. Superior (..
210 Cal. Rptr. 122, 124 (Cal. Ct. App. 1985)) (citing Rotlin M. Perkins & Ronaid N, Boyce.
Crimingl Law ch. 9. § 3. al 1079 (3d ed. 1982)). On the other hand. if the deception rclates not
to the thing done but something collateral to it (that is. fraud in the inducement). consent exists.
Id. (citng Boro. 210 Cal, Rptr. at 124) {citing Perkins & Boyce. Crimingl Lens ch. 9. § 3. at
1079). The Court concluded that the fraud in this case was fraud in the factumn and not fraud in
the inducernent so that no consent cxisted: “[T|he victims in the present case consented to a
pathological. or medical. procedure. They did not consent to be participants in a sex act.” Jd at

694. Therefore, the Court affirmed Vander Fsch’s convictions. K
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On February 10. 2006, the Iowa Supreme Court issued its opinion in State v. Bolsinger.
which overruled Stute v, Vunder Esch. Bolsinger, 709 NW2d at 565. In Bolsinger. the
defondant, a program supervisor al a stawe facility for delinquent boys. 1onk boys inte a private
room and touched their genitals. claiming that he was checking {or bruises. scratches. hernias,
and testicular cancer. fd, at 562. The hoys testified at trial that the defendunt asked permission
tor touch them in this way and that he did not appear to gain sexual gratification from the
touching. /. They also lestified that they were not aware that they were being touched in a
sexual manner and that if they had known the true reason for the touching they would not have
consented. Jd The defendant was subscquently comvicted of sexual abuse in the third degree
under section 709.4(13. Jd al 56).

On appeal to the lowa Supreme Court. the defendant argued that the district count
crroneously gave the folowing jury instruction, which the court gave based on the language of
section 70%.4(1) and 709.5 and on the Vander Exch case:

Concerning {the third-degrec sexual abuse counts) the S1ate must prove that the
defendant commiticd a sex act “hy [orce or against the will™ of the alleged victim
in that Instruction. In order to do so. however. the State does not have to prove
that the alleged victim physically resisted the defendant’s acts. The foree used by
the defendant does not have to be physical. An act may he done “hy force und
againy! the will " of another if the other s consent or acquiescence is procured hy:
L. threwts of violence: or
2. deception. which may include deception concerning the nuture of the uct or
deception concerning the defendant’s right 1o exercive authorify over thy
other under the ciFcumstonices.
You may consider all of the circumstances surrounding the defendant’s act in
deciding whether the uct was done by force or against the will of the alleged
victim,

Id. at 562-63 (emphasis added). ‘The defendant argued that “fowa’s sex abusc law in elfect
provides no way to viliate consent based on [raud™ under the doctrine of inclusio unius est
axclusio alerius. Id. at 565. The defendant cssentially made the same argument that was made
in Vander Fxch that “the Code sets out a Kmited list of circumstances under which consent may
be vitialed.™ which include the viclim™s age. a mental delect or incapacity. & physical incapacity,
and the influence of controiled substances. and that fraud and deception are not listed as such a
circumstance, A (citing Towa Code §8 709.4(2)a). (b) and (¢}. (3). (4)).

‘The Court. however, did not agree with the defendant;
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Contrary to [defendani’s] argument, we believe that these are not the only
circamstances in which consent can be vitiated and that fraud in fact should he
held 1o vitinle conscnt in sexual abuse cases just as it does in any other criminal
case. We rejected a similar inclusio unius est exclusio elteriny argument in State
v. Rumsey. 444 N.W .2 493 (lowa 1989). which involved « statute prohibiting, the
removal of a person without their consent. We held that deception by the
defendant vitiated the viclim™s consent.

['The defendant] contends that because the word “deception™ is not
uscd in section 710.1. it cannot form the basis upon which his
conviction rests. Ramscy is confusing means with ends. however.
Ramscy's intent. as expressed by his girlfriend and logically
inferred from subsequent evenls. was Lo remove an innocent person
1 & remote location. shoo! him. and steal his car.  Whether the
removal was accomplished by force or artful deception. the ond
result remains the same,

Id a1 494, Rumsey involved fraud in fact: the victim agreed 1o give the defendan |
a ride. not to be shot in the back of the head. A/ at 493-94,

or deecit may vitiate consent,

not fraud in the factum becausc “cach of these young men was told whal the touching would
~consist of and that they were then touched in the exact manmer they expected” and his

unexpressed purpose. sexual gratification. was collateral 1o the sexual act itsclf. /il at 563, 564,

‘The defendant. nevertheless. argued that any fraud involved was fraud in the inducement,

‘The defendant. therefore, claimed that the consent had not been vitiated. See id. at 564.

said he would perform. this is [raud in fact. If the act is donc as the defendant stated it would be.

but is for some collateral or ulterior purpose. this is fraud in the inducement.™ Jd. (citing Perkins

According to the Court, “[i]f an act is donc that is different from the act the defendant

& Boyce. Crimina! Law ¢h. 9, § 3, 11 1079). Stated another way.

Il (quoting Perkins & Boyce. Crimine! Lenw ch. 9§ 3. at 1079) (citation omitted). As applied i

if’ deception cunses a misunderstanding as to the fact itself (fraud in the fuctum)
there is no legally-recognized consent becuuse what happened is not that for
which consent was piven: whereas consent induced by (raud is ax effective as
other consenl, so (7 as direct and immediate legal consequences are concerned. if
the deception relates not W the thing done but merely to some coilateral matter
{fraud in the inducement).

the Bolsinger case. the Court found as [ollows:

p-B
P 6/17
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[1]f the boys had consented 1o acts such as massaging their legs and instead {the
defendant] had touched their genital arca. this would clearly be fraud in fact; they
would have consenled 1o onc act bul subiccted to a different one. That is not the
case. however, We conclude that the consents given here were based on fraud in
the inducement. not on fraud in fact. as the victims were touched in exactly the
manner represented to them. The consents. therefore. were not vitiated.

fd.
‘The Court also found that the conclusion that the consent in Rolsinger was based on fraud

in the inducement and not fraud in the factum “calls into question the court of appeals case of
Vander Fxch.” Id at 565. The Court witimately decided in Bolsinger w overrule Vander Fxch
“hecause the £acts on which that casc was based clearly show fraud in the inducement. not fraud
in fact.” /d. _

In vesponse. on April 10, 2006. Vander Fsch filed his Application for Post-Conviction
Relief. Vander Esch requested that his convictions. aithough fully served. be vacared due to the
lowa Supreme Court’s opinion in Belsinger that overruled the lowa Court of Appeal’s opinion in
Vander Lsch. .

The State filed its answer on Junc $, 2006, denying the material allegations of the pelition
and claiming that Bnlsinger cannot he retroactively applied to this c;sc and Vander Esch’s
convictions should not be vacated.

On July 7, 2006. Vander Esch filed his Motion for Summary Disposition. claiming that
Bulsinger should be retroactively applied to this case. Vander Fxch claims that the appropriaie
analysis for determining the retroactivity of ncw case Jaw is determined by considering and
halancing three factors: (1) the purpose o be served by the new standards. {2) the extent of the
reliance by law enforcement authorities on the old standards, and (3) the effect on the
administration of justice of retroactive application of the new standards. According 10 Vander
Fsch. underlying al] of these considerations is Lhe hasic inquiry as to how seriously (he invalid
prior rule affected the very inegrity of the fuct-hinding process or wéductsd the clear danger of
convicting the innocent. Applying these standards. Vander Lsch claims that the rule announced
in Bolvinger scriously implicates the truth finding process by preventing the conviction of the
imnocent.  Purthermore. Vander Lsch arpues that law cnforcement has not relied on the rule
announced in Vander Fxch to any great extent, given the very small number of cases involving

facts like this one. Finally, Vander Fsch claims that the State does not have a strong argument
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thal & major cffect on the administration of justice would oceur if Bolsinger were rotroactively
applied. given the very small number of cascs involving facts like this one. Therefore. Vander
Fsch concludes that in balancing the three. factors it is clear that Bolsinger should he
retroactively applied to this case.

On July 31. 2006, the State filed its Motion for Summary Disposition and its Rc'sxstance
to Applicant’s Motion for Summary Dispesition. The State agrees with Vander ’sch’s version
of the statement of the facts; therefore. ho genuine issuc of material fact exists. The State,
however. disputes that the decision in Bolsinger should be retroactively apphicd to this case. The
State argues that unc must first determine whether the casc is final (and is now heing collaterally
attacked) or whether the casc is on direct review, According 1 the State, if the casc is fingl. the
retroactivity rule to be applied is as follows: New rulcs of constitutional procedure are not
apphicable to those cases that have become final before the new rule is announced. unlcss an
cxception applies. ‘The State contends that Vander Esch’s case was final when Bolsinger was
decided. Moreover, the State claims that none of the exceptions apply. therefore, Vander Cschis
not entitled o retroactive application of Bolsinger.

In the altcrnative. the State argues that even il the Court were o adopt Vander Eusch's
retroactivity analysis Vander Esch is not entitled to retroactive application of Bolsinger. The
State claims that the fowa Supreme Court's new interpretation of sexuval abuse and consent in
Bohm,qu had nothing to do with correcting an impairment in the truth finding process but
merely redefined the meaning of consent in sexual abuse cascs: the:cfore this factor mitigates
apainst retroactive application. In addition. the State points out that reliance on the legal
definition of conscnt set forth in Vander Esch was used by the prosecution in Bolsinger:
therefore. this laclor mitigates against retroactive application. Linally. the State argues that there
is no way to determine what cffoct retroactive application of Boisinger would have on the
administration of justice in lowa because there is no accurate way 1o gauge the number of
prosecutions that have relied upon Vunder Esch. As such. the State concludes that in balancing
the three lactors it is clear that Bolyinger should not be retroactively applied to this case.

On August 23, 2006, Vander Esch filed his Reply to State’s Ciation of Authm!lles
Vander tisch does not dispute that his case was final when Bolsinger was decided nor does he

- dispute that he must show that the rule announced in Bolsinger falls within an exception to the

general rule that new rules of criminal law do not apply retroactively 10 final convictions.
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Vander Lisch argues that the rule announced in Bufsinger falls under an cxception to the general
rule of non-retroactivity.  Specifically. Vander Lsch claims that the rule announced in Bufsinger
was 1 substantive rule. not a procedural rule. According o Vander Isch. Bolyinger narrowed the
scope of a criminal statute by interpreling critical terms. As & result of the rule announced in
Bolsingier. Vander Esch claims that he currently stands convicted of a crime for conduct which
the law does not make criminal. Therefore, he claims that the rule n Bolsinger must be
retroactively applied 1o this case and that his convictions must be vacated.

Under lowa Code § 822.6. cither party in a postconviction relief proceeding may move
for summary judgment: and the court may grant the motion “whcn il appears from the pleadings.
depositions. answers to interrogatories. and admissions and agreements of fact, together with any
affidavits submitied. that there is no genuine issue of material fact and the moving party is
entitled to judgment as o matter of law.” fowa Code § 822.6 (2005). lowa courts have held that
summury disposition under § 822.6 ~is analogous to our summary judgment procedure provided
hy Jour Rules of Civil Procedurc].”  Ridinger v. State. 341 Nw.2d 734, 736 {(lowa 1983).
Therefore,  general xunimary judgment principles in civil cases should be applied to
postconviction relicf proccedings in which a party moves for summuary disposition.

Summary judgment is proper if the entire recard hefore the court shows that there 13 no
genuine issuc of material fact and the moving party is enlitled lo judgment as a mater of Jaw.
Gooderrw: v. City Council of Maguokete. 574 N.W.2d 18. 22 (lowa 1998). Bob McKinesy
Excuvating & Grading. Inc. v. Morfon Bldgs.. Inc.. 507 N.W.2d 405 (Jowa 1993). It is axromatic
that the determination of whether a parly is cntitled to judgment as « matter of law is u legal
question. not a factual resolution. Bellach v, JMY Ins. Co.. §73 N.W.2d 903, 903 {fowa 1998).
An issue of fact is “material” for summary judgment purposes when resolution of the fact will
affoct the outcome of the suit. given the applicable governing law. Howell v. Merriti Co.. 585
N.W.2d 278. 280 (lowa 1998): Humphries v. Methadist Fpiscapal Church. 566 N.W.2d 69 872
(lowa 1997) Fees v. Mut. Fire & Awio Ins. Co.. 450 N.W.2d 35, 57 (lowa 1992). An issue of
fact is “genuine” when the evidence is such that 1 reasonable jury could retum a verdict for the
nenmoving party. Hall v. Burrett. 412 N.W.2d 648. 650 (lowa Ct. App. 1987). “Where the

~record 1aken as a whole could nin lead a rational trier of facl to find for the nonmoving party,

there is no *genuing issue for trial.™ Bitmer v. Ottimwa Cmiy. Sch. Dist., 549 N.W 2d 295. 300
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(lowa 1996) (quating Massushita Elec. Indus. Cn. v. fenith Rudin Corp.. 875 U.S. §74. 587
{1986)).

In addition. an issue ol material fact is genuine if it has a rcal basis n the record.
Mutsushita Elec. Indus. Co.. 475 118, 574, The record includes the pleadings, depositons.
answers to interropatories. and admissions on file. together with the affidavits. Fees, 490
N.W.2d at 57. Alicgations contained in a pleading that have noi becn withdrawn ur superseded
arc conclusive admissions of the facts stated and may be used by an opposing party in support of
its motion for summary judgment. Sheerin v, Holin Co.. 380 N.W2d 415.417 (lowa 1986).

In ruling on # motion for summary judgment. the court must examine the record in the
tight most favorable v the party opposing the motion.  Reiger v. Jucgue. 584 N.W.2d 247. 250
(Jowa 1998y Orahaus v, State, 384 N.W.2d 270. 272 {lowa 1998). Bates v. Atlied Mut. Ins. Ca.,
467 N.W.2d 255. 258 (Towa 1991). Fvery legitimate inference that can reasonably be deduced
from the evidenue should be alforded the party resisting the motion for summary judgment. and a
fact question is generated if reasonable minds can differ on how the issuc should be resolved.
Northrup v. Farmiand Indus.. Ine.. 372 N.W.2d 193, 195 (lowa 1983). Kilts v. American Legion
Okoboji Lakes Post 634, 581 N.W.2d 189, 190 (lowa (1. App. 1998); Thornton v. Hubill, Inc..
571 N.W.2d 30. 32 (Jowa Ct. App. 1997). 1l the conflict consists only ol the lepal consequences
flowing from undisputed facts or from facts viewed most favorably loward the vesisting party.
summary judgment is proper. Amerus Prop. Rrokers v. Hicklin. 385 N.W.2d 245, 247 (lowa
1998): Themphries. 566 N.W .24 at 872 Paul v. Ron Moore il (o, 487 N.W.2d 337, 337-38
(lowa 1992): Thornton. 571 NW.2d at 32,

Furthermore. at the summary judgment stage. the court may not weigh the evidence,
make credibility determinations. or atlempi to determuine the truth of the matter. Rather. the
evidence of the nonmovant is Lo be believed. all conflicts in the evidence arc to be resolved in
favor of the nonmoving parly, and all justifiable inferences arc to be drawr in the nontmovant’s
favor. Anderson v. Liberty Lobby, Inc.. 477 1S, 242 (1986): Rasmussen v. Quaker Chem.
Corp.. 993 I Supp. 677. 681 (N.ID. Towa 1998).

While the moving party has the burden of showing that no genuine issuc of malenial fact
exists and that it is entitled to judgment as a matier of Jaw. 1hé party resisling summnary
judgment. however. must set forth specific material facts in dispote and show there is a genuine

jssue for trial or explain why facts cannot be presented to justify a continuance under Rule

9
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1.981(5). Susy v. Schammel. 357 N.W.2d 251. 254 (lowa 1988): Thornton. 571 N.W.2d at 32
Bradshuny v. Wakonda Cluh, 476 N.W.2d 743 (Jowa Ct. App. 1991). By requiring the party
resisting the motion to set forth speeific issues of material fact. the hasic purposc of summary
judgment is achieved  to- weed out paper cascs to make way for litigation that has something to

it. Humphries. 566 N.W.2d al 872,
ANALYSIS

L Retrosctivity of State v. Bollinger to State v. Vander Esch

In Teugue v. Lane. a plurality of the United S1ates Supreme Court set forth the standards
to be applied in dctermining whether a new criminal rule should be applied retroactively.
Tewsrue v. Lane. 489 1.8, 288, 299-310 (1989) ((FConnor, .. pluralily opinion). According o
the plurality. ~u casc announces a new rule when it breaks new grour;d O imposes # new
obligation on the States or the Federal Government.” 1. aL 301 (citing Ruck v. Arkemsas. 483
11.S. 44, 62 (1ORTY; Ford v. Wainwrighi. 477 11,8, 399, 410 (1986)). Stated another way. “a case
announces a new rule if the result was not dictafed by precedent existing at the tmce the
delendant’s conviction hecarne final.”  fd (citing Truesdule v. Aiken. 480 U8, 527 528.29
(1987) (Powell. J.. dissenting)) (emphasis in original). As applied o Vander Lsch's case. it is
clear that Bolvinger announced a new rule  that is. it announced that fraud or deception may
vitiatc consent even though neither is expressly mentioned in the sexual abuse statutes and that
fraud in the factum vitiates conscnt but not fraud in the inducement and set forth what types of
conduct falls into the fraud in the factum and fraud in the inducement categories.

In Teugue, the plurality distinguished between cases that were on direet review when the
new rule was announced and those that were final when the new rule was anpounced and
discussed Justice Flarlan's view with regard to the retroactivity of new rules o final cases. /d at
303-04. A caxe s “final” ~where the judgment of conviction was rendercd. the availability of
appeal exhausted. and the time for petition for certivrafi has elapsed™ be!'nrclihc new rule was
announced. Id. at 295 (citing Affen v. Hardy. 478 U.S. 255‘-. 258 n.} (1986)) (quotng Linkictrer
v. Widker. 381 (LS. 618, 622 1.5 (1965)). As applied 1o Vander Lsch’s case, no dispute cxists
(hat his casc was final when Bnlvinger was decided.

According to Justice Harlan. “new. rules should always be applied retroactively 1o cases
on dircet review, but that generally they should not be applied retroactively to criminal cases on |
collateral review.” Id. at 303-04 (civing Muckey v. United States. 401 U8, 667. 675 (1971)

0
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(Harlan. J.. concurring in judgments in part and dissenting in part): Desist v, United States. 394
U.S. 244, 256 (1960) (Ilarlan. J.. dissenting opinion)). See afso Griffith v. Kentucky, 479 U.S.
314, 322 (1987) (adopting Justice Harlan's retroactivity approach to cascs on dircet review),

Justice Harlan believed that in peneral new rules should not apply retroactively lo cases on
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collateral review due maindy 10 finality and comity concemns;

He argued that retroactivity for cases on collateral review could “be responsibly
[determined] only by focusing. in the first instance. on the nature. function, and
scope of the adjudicatory process in which such cases arise. The reievant frame
of reference. in other words. ix not the purpose of the new rule whose benelit the
{defendant] seeks. but instead the purposes for which the writ of habeas corpus is
madc available,” Muckey. 401 LS., at 682, 91 S.CL. al 1175 {opinion concurring
in judgments in part and dissenting in part). With regard to the nature of haheas
corpus., Justiee Harlan wrotc:

“Habcas corpus always has been a collareraf vemedy. providing an
avenue [or upsetting judpments that have become otherwisc final.
Tt is not designed as a substitute for direct review, The interest in
leaving concluded litigation in & stge ol reposc, that is. reducing
the controversy to a final judgment not subject to furlher judicial
revision. may quite legitimately be found by those responsible for
defining the scope of the writ to outweigh in some., many. of most
instances the compcting interest in readjudicating convictions
according to all legal standards in effoct when a habeas petition s
filed.”

{d. at 682-683. 91 S.Cr..at 1175,

(riven the “broad scope of constitutional issues cognizable in habeas.” Justice
Harlan argucd that it is “sounder. in adjudicating habeas petitions. generally to
apply the law prevailing at the time a conviction became final than it is to seek o
disposc of |habcas] cascs on the basis of intervening changes in constitutiona
interpretation.™ fd, at 689, 91 S.Ct., at 1178, As he had explained in Pesisy, “the
threat of habeas scrves as a necessary additional incentive for trial and appellate
courts throughout the land to conduct their proccedings in a manner consistent

‘with established constitutional standards. In order 1o perform this deterrence

function. . . . the habeas court necd only apply the constitutional standards that
prevailed at the time the original proceedings ok place.” 394 1.5, &t 262-263,
89 S.Cr. at 1041. See afso Stumes. 465 118, a1 653,104 8.Cu. at 1347 (Powell,
1. concurring in judgment) (“Review on habeas lo determine that a conviction
rests upon correct application of the law in effect at the time of the conviction s
all that is required to “forcle] mial and appellate courts . . 10 1oe the constiltional
mark ™) (citation omiited).

Jd. al 305-07 {emphasis in original).

p.l12
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Nevertheless. Justice Harlan recognized that two cxceptions exist to this gencral rule of
non-retroactivity of new rules on collateral review. 7 at 307, First. a new rule should be
~ applied retroactively “if it places *cortain kinds of primary. private individual conduct beyond the
power of the criminal law-making authority 1o proscribe.”™ /d. (quoting Muckey. 401 1).5. at
692). Second. a new rule should be applicd retroactively “if il requires the obscrvanee of “those
procedures that . . . are implicit in the concept of ordered liberty.™ fd (citing Mackey. 404 118,
'at 693) (cfuo:ing Palke v. Conpecticut. 302 115, 319. 325 (1937)) (internal quo:atimis omitted),
The plurality agreec_i with Jstice Harlan's description of the Functi('m of collaterat review
and adopted his view of retroactivity for cases on collateral revisw, 4 at 310. With respect Lo
the second exception. the plurality observed that the language used by [Harlan leaves no doubt
that he meant that the second exception should be rescrved for “watershed rules of criminal
procedure™ {or “hedrock procedural elements™) that “implicate the fundamcntal fairness of the
trial” and “without which the likelihood of an accurate conviction is scriously diminished.” Jd.
at 311-12. 313 (citing Mackey. 401 1S, al 693-94). Besides this modification. the plurality
adopted Harlan's approach and held that “Julnlcss they fall within an exception lo the general
rule. new constitutional rules of criminal procedure will not be applicable 10 those cases which
have hecome final before the new rufes arc announiced.” /el
The Uniled Stales Suprcme Court in Penry v, Lynaugh adopted the plurality’s approach
in Teague regarding the rctroactivity of new criminal nudes on collateral review.  Penry v
Lynaugh. 492 1.8, 302, 313-14, 329-30 (1989). iverraled un other prounds by Atkine v
Virginia, 536 1.8, 304 (2002). The Court modified the first exception by including within it
ambit now criminal rules placing a certain class of person heyond the State’s power to punish:

Although Teague read this exception as focusing solely on new rules according
constilutional protection 1o an actor's primary conduct. Justice Harlan did speak
in terms of substantive cateporical guaraniges accorded by the Constitution,
repardless of the procedures followed. 'This Court subsequently held that the
Eight Amendment. as a substantive matler. prohibits imposing the death penalty
on a certain class of defendants because of their status, Ford v. Wainwright.
supra. 477 1.8.. at 410, 106 S.C1. . a1 2602 (insanity). or becanse of the nature of
their olfense. Coker v. Georgia. 433 118, 584, 97 $.C1. 2861, 53 L.Ed.2d 982
(1977) (rapc) {plurality opinion). In our view. a new rulc placing a certain class
of individuals beyond the State’s power to punish by death is analogous to a new
rule placing certain conduct beyond the State’s power Lo pum‘sh at all. in both
cases. the Constitution itself deprives the State of the power W imposc a cortain
penalty. and the finality and comity concerns underlying Justice Harlan’s view of

12
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retroactivity have Hitle force. As Justice Harlan wrote: “There is little societal
interest in permitting the ctiminal process 1o rest at a point where 3t ought
properly never to repose.” Muckey. supra. al 693. 91 S.Cr. ut 1180, Therefore.
the first exceplion set forth in feague should be understood to cover not only
rules forbidding criminal punishment of certain primary conduct but also rales
prohibiting a-certain category of punishment for a class of defendants because of
their status or offense.

I at 320-30.

‘the Towa Supreme Court has adopted the plurality’s analysis in Teugie regarding the
retroactivity of new criminal rules in posiconviction relicf proceedings. See, eg. Morgan v.
State. 469 N.W.2d 419, 422-25 (lowa 1991) { adupﬁng the general rule of non-retroactivity of
new criminal rules to collateral progeedings and the exceptions (o this rule and holding thal Coy
v Jowa. 487 1S, 1012 (1988). which held that a defendant has a Sixth Amendment right 1o
physically fuce those who lestify against them. announced a new rule of criminal procedure and
that neither of the exceptions applied so that the district court did not e in refusing o apply Coy
retroactivity to the defendant’s conviction): Brewer v. State. 444 N.W.2d 77, (lowa [989)
(recognizing that the plurality in Teague held in peneral that “new constitutional rules of criminal
procedure generally should not be applicd retrouctively to cases on collateral review'" and
adopting that vicw in state postconviction reliel proceedings) (citing Teague. 489 1).5. at 309-
15).

Recently. in Schrire v. Summerlin. the United Sute Supreme Court further clarified
Tewgue, Schrire v. Summerlin, 524 U8, 348, 351-53 (2004}. The Coun distinguished hetween
new substantive and procedural rules and delineated which oncs should be applied retroactively
on collateral roview.  fd at 351, According to the Courl. “|njew substuntive rules generally
apply retroactivity.” ki (emphasis in original). New substantive vules include ~decisions that
narrow the scope of a criminal statute by interpreting its terms . . . a5 well ux constitutional

“determinations that place particular conduct or persons covered by the statute beyond the State’s

power to punish.” fd. at 351-52 (citing Bousley v. United States. 523 11.8. 614, 620-621 (1998);
Seffle v. Parks, 494 1.8, 484. 494.95 (1990): Teague, 489 1.5, at 311}, Substamive rules apply-
retroactively because they “necessarily carry a significant risk that a defendant stands convicled
of “an act that the law does not make criminal™ or “faces a punishmenmt that the law cannot
impose on him." /4. at 352 (citing Bousfey. 523 {1.S. at 620) (quoting Davis v. United Statex,
417 U.S. 333, 346 (1974)). ‘

13
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In a fuotnote. the Court recognized that “[wle have sometimes referred 1o rules of this
latter type [constitutional determinations that place particular conduct or persons covered by the
statute beyond the State’s power 1o punish] as falling under an exception to Teague’s bar on
retroactive application of procedural rules™; however. “they are more accurately characterized as
substantive rules not subject to the bar.” /e a1 352 nd ('ciﬁng forn v. Runks. 536 U8, 266, 271
n.5 (2002} (per curiam)). Similarly. Justice Harlan has stated that rules that “placce, as a matter of
constitutional interpretation. certain kinds of primary. private individual conduct beyond the
power of the criminal law-making authority to proscribe” consiitute new substantive duc process
rules. Mm:l&;v v. United States. 401 1).5.667. 692 (1971) (Harlan, 1. concurring in judgments in
part and dissenting in part). Thus, it appears that substantive rules arc not subicct to the non-
retroactivity rulc; and cven if they are subject to this rule. they constitute an exception to the non-
retroactivity role.

On tl.';c other hand, the Court stated that new procedural rules do not apply retrouctively.
Id “They do not produce a class of persons convicted of conduet the law docs not make
criminal, but merely raise (he possibility that someone convicted with use of the invalidated
prncedurc‘might have been acquitted otherwise.”™ fd. Due to the speculative conncction to
innocence. the Court gives retroactive effect to only watershed procedural rules that " imphicat|c|
the fundumental fairncss and accuracy of the criminal proceeding.™ [ (citing Saffle. 494 .S,
at 495) (quoting Teupwe. 489 1.8 at 311). The stalus of a new procedural rule as ~fundamental”
does not suffice: 1the rule must be one ““without which the likelihood of an accurate conviclion s
seriously diminished.”™ Jd. (quoting Teugue. 489 118, at 313) (emphisis in original). The class
of rules falling under this ambit is exlremely narrow. Jd. (citing Zyler v. Cain, 533 LLS. 656, 667
n.7 {2001}y (citing Suwyer v. Smith, 497 U.S. 227. 243 (1990)). Thus, the distinction between
new substantive rules and new procedural rules % important in the context of collateral review
proceedings. Bousfey, 523 U.S. at 620.

The Court also sct forth some guidelines lor determining whether a new criminal rule is
substantive or procedural. “A rule is substantive rather than procedural if it alters the range of
conduct or the class of persons that the Jaw punishes.” Schrivo, 524 118, at 353, (citations
omitted). For examiple. the rule is substantive if it “hold[s| that a . . . statute does not reach
certain conduct”™ or makes conduct criminal.  Bossley. 523' 118, at 620-21 {(citing Teugue. 489

108, at 312: Davis. 417 11.S. at 346). Moreover. it is substantive if it “decriminalize}s] a class of
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conduct jor| prohibit[s] the imposition of . . . punishment on # particular class of persons.”

Saffle. 494 11.8. at 495 (citing Lenry. 492 11.8. at 329-30} (citation omitted). On the other hand.
“rules that regulate only the manner of determining the defendant’s culpability are procedural”
Schrire. 542 1.8, at 353 (citing Bousley, 523 U.S. at 620) (emphasis added).

Applied to the facts of this case. the new criminal rule announced in Bolsinger is more
appropriately calegorized as a substantive rule. rather thun 2 procedural rule.  The rule
announced in Bolvinger narrowed the scope of certain sexual abuse criminal statutes by
interpreting their critical terms. The rule aliered the range of criminal conduct by holding that
the sexual abuse statules do not reach consent that is procured by fraud in the inducement but
does reach consent that is procured by fraud in the factum. Thus. the rule in Bolsinger
decriminalized a class of conducti—that is. conscnt procured by fraud in the inducernent. The
rule did not regulate the manner of dewrmining the defendant’s guilts rather. it delineated
whether or not the defendant could he found guilty of sexual abuse in the third degree under the
language of the sexual abuse statutes. Therefore. the rule in Bolvinger is a substantive one and it
carries a significant risk that a defendant coming within the rule’s ambit, which includes Vander
Esch. stands convicted of conduct that the law does not make criminal.

Because the rule announced in Bolvinger 15 a substantive rule, the rale cither is not
subject to the pencral rule of non-retroactivity or falls under the first exeeption to the general rule
of noa-retroactivity of new criminal rules on collateral review, In any cvent. the new substantive
rule announced in Rolsinger youst be retroactively applied to Vander Esch’s case; and Vander
Fasch s conviclions must be vacated,

ORDER

IT IS THEREFORE ACCORDINGLY ORDERED. ADSUDGED AND DECRFED that
Vander Fsch's Motion For Summary Disposition is SUSTAINLD and the State’s Cross Motion
For Summary Disposition is OVERRULED, '

IT I8 FURTHER ORDERED. ADJUDGED AND DECRFED that Vander Esch’s

convictions for four counts of sexual abuse in the third degree are hercby VACATED,

IT IS SO ORNDERED

Signed this ,34?[&31 of October. 2000,
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